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DIGESTS OF RECENT OPINIONS 





DIVIDENDS—The court will look 
through the form to the sub- 
stance to determine whether a 
distribution denominated 
a bonus or rebate is in fact 
a dividend. 

—An incentive rebate paid to 
stockholders of a corporation 
based on a percentage of their 
purchases from the corpora- 
tion and not in any way de- 
pendent on the extent of their 
holdings, is not a dividend. 


Digested from an opinion by 
Bigelow, J.A.D. Appellate Divis- 
ion. Klein et al v. Greenstein et 
al. For appellants—W. Louis Bos- 
sle. For respondents—Bernard 
Eskin (of the Penn. Bar). Starr, 
Summerill & Davis, attorneys). 

Plaintiffs, stockholders of the 
defendant Camden Grocers Ex- 
change, appeal from a judgment 
dismissing their complaint. They 
alleged that the company, yearly 
since 1941, has paid extra divi- 
dends to many of its stockholders 
but not to plaintiffs and seek 
judgment for their pro rata 
share. 

The company was organized 
as a general stock corporation in 
1930 with ownership held by 
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two principle stockholders. In 
1940 it decided to reorganize as a 
cooperative and the stock was 
gradually sold to grocers, each 
grocer holding 1 to 10 shares. At 
the end of 1950 one of the origin- 
al stockholders retained only 5 
Shares; the family of the other 
only 60. 1466 shares were then 
held by grocers. The cooperative 
plan was successful and the busi- 
ness flourished. 

Fach year since 1941 the com- 
pany has followed the practice 
of refunding to each stockholder 
who made purchases from the 
corporation a certain percent- 
age of the total of his purchases. 
The percentage has never been 
more than 2%. The distribution 
or rebate was made solely ac- 
cording to the amount of pur- 
chases and without regard to the 
amount of stock held. Thus Ab- 
bott, the holder of one share, 
received a rebate in 1942 of $66.- 
25, being 1% of his purchases; 
Werner, who held 10 shares re- 
ceived $51.21 being 1% his pur- 
chases, and plaintiffs, having 
bought nothing from the com- 
pany, received no rebate. It is 
this rebate that is challenged as 
an illegal dividend. The corpora- 
tion has in every year issued 
regular dividends of at least $6.- 
00 a share. 

Held: While the grocer-stock- 
holders by virtue of their hold- 
ings, control the corporation, 
they have not abused their pow- 
er by voting too large rebates. 

True, a corporation cannot, ex- 
cept by sanction, make a distinc- 
tion between stockholders of the 
same class in distributing divi- 
dends. And, it cannot accomplish 
this result merely by denominat- 
ing the dividends paid to one 
group as a bonus or rebate. The 
court will look through the form 
to the substance. But here there 
was no subterfuge and rebates 
were not in fact dividends. The 
only characteristic in common 
with dividends is that the pay- 
ment was to stockholders. A divi- 
dend is a return on the stock- 
holders investment. Here the re- 
bate had no relation to the 
amount of stock or investment. 


‘It was determined solely by the 








NATIONAL SURETY CORPORATION 


amunt of purchases. 

Dividends are payable only out 
of net earnings. The company 
and its accountant considered 
the rebates as incentive dis- 
counts, reducing the net sales. 

The contention that the re- 
bates were dividends on the groc- 
er’s shares of stock cannot be 
sustained. 

In addition, as held below, 
plaintiffs were guilty of laches. 

Affirmed. 


NEGLIGENCE — The supplier of 
an article not inherently dang- 
erous is under a duty to use 
reasonable care to see to it 
that it is reasonably fit for the 
purpose for which it is to be 
used, and discharges this duty 
when it makes reasonable and 
diligent examinations which 
disclose no defect. 

—A supplier of an article is not 
liable for injuries caused by a 
latent defect not discoverable 
on reasonable examination. 
Digested from an opinion by 

Oliphant, J. rendered February 

9, 1953. Supreme Court. Nelson v. 

Fruehauf. For appellant—Nath- 

an Baker (Bernard Chazan, on 


mond L. Cunneen. 





Plaintiff sued for personal in- 
juries suffered when the door 
of a trailer fell on him. A judg- 
ment of dismissal was entered at 
the close of the case. On appeal 
the Appellate Division affirmed 
and certification was granted. 

On Feb. 22 plaintiff's employer | 
borrowed from defendant a sec-| 
ond hand trailer. On the same 
day plaintiff drove a tractor to 
defendant’s place of business, 
attached the trailer and then | 
proceeded to his employer’s yard 
where the trailer was loaded with 
radiators. The next day he drove 
to Linden to deliver the trailers. | 
While opening the rear door to| 
unload the radiators, the door} 
fell on him. 

The trailer had been accepted | 


22.. ‘The | 


few days before Feb. 
manager at that time made the 
customary inspection which in- 
cluded opening and closing the 
doors and on Feb. 22, before 
loaning the trailer, an employee 
of defendant inspected the door 
hinges and found them in good 
working order. Plaintiff testified 
the doors “opened all right” 
when he picked up the trailer, 





the brief). For respondent—Ray- | 





by defendant as a trade in a| 


Tax Assessment Can't Be 
Raised On Appeal 
For Reduction 


A novel question, whether on 
;}appeal by a taxpayer to the 
|County Board of Tax Appeals for 
| a reduction in his assessment the 
|Board could enter judgment in- 
| creasing the assessment, was an- 
|swered in the negative by the 
| State Division of Tax Appeals. 


| In the case involved, taxpayer’s 

personal property had been as- 
| sessed at $200,000. It appealed to 
|the County Board under N.J.S.A. 
|54:3-21 asking a reduction to the 
|true value of $55,000 on the 
|ground the assessment made was 
|far in excess of true value and 

confiscatory. The County Board, 
after hearing and inspection, in- 
creased the assessment to $325,- 
| 000. 

On appeal to the State Division 
of Tax Appeals, the Division set 
aside the judgment of the Coun- 
| ty Board and reinstated the orig- 
inal $200,000 assessment, holding 
jin part: 
| “The action taken here by the 
|County Board was not under 
54:4-46 etc, but in Taxpayers 
|}appeal under 54:3-21. Taxpayer 
felt aggrieved by the assessment 
of $200,000 and appealed for a 
reduction, which the Taxpayer 
had the right to do. The powers 
of the County Board, under said 
appeal were limited to a confirm- 
ation of the original assessment, 
or a reduction thereof.” 

Cornell v. So. Plainfield. Opin- 
ion filed Feb. 10, 1953. 














be put, to give warnings of dang- 
er which defendant knew of with 
respect to its use and to make 
reasonable inspection of it to as- 
certain any defects or dangerous 
conditions. The supplier of an 
article not inherently dangerous 
which may become so when used 








|as intended is under a duty to 


use reasonable care to see that 
it is reasonably fit for the pur- 
pose for which it is to be used. 


Defendant’s employees on at 
{least two occasions had checked 
the doors. There is no evidence 
as to whether the alleged defect 
was of such a nature as to be 
able to be detected upon a rea- 
sonable examination. For all it 
appears the condition was latent. 
The rust around the hinge did 
not necessarily indicate a defec- 
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j and that he personally opened 


tive condition and of itself does 
not create an inference of negli- 
gence. 

Plaintiff established no breach 
of any duty owed him. 


Affirmed, no costs. 


}and closed the doors when the} 
trailer was loaded and they were| 
apparently in good order. 
Another witness testified that} 
after the accident he saw rust 
around the hinges and the top 
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Divorce ‘Dismal Failure’ 
As Solution To Family 


Problems Speakers Agree — 


NEW YORK ‘ACCN'—Divorce 
has been ‘“‘a dismal failure” as ¢ 
means of solving family problem: 
a Brooklyn Supreme court jucge 
believes. 

Judge Michael F. Walsh pre- 
sented his views at a domestic 
relations symposium at the re- 
cent 76th annual meeting of ‘he 
New York State Bar Assn. 

He urged lawyers and judzes 
to give more thought to recon: 
iation efforts before helping their 
clients obtain ‘easy divorces,” 
Three other legal authori-ies 
agreed that divorce was accep-ed 
too readily as a solution to mari- 
tal problems. 

“Divorce as a remedy for rma- 


trimonial unhappiness ... 1a 
been a dismal failure becaus 
is fundamentally wrong,’ Walsh 


said. “The small good tha 
may have served for the innocen: 
victim of unfortunate marriage 
becomes insignificant compared 
with the damage it has made 
possible to the institution of the 
family.” 

He urged lawyers and jucgzes 
to study the causes of family 
breakups and how to solve them 
by such means as pre-marital in 


Struction, reconciliation pro- 
grams, co-operation with socia 
workers and better housing 


working and health conditions. 

Reginald Heber Smith, chair. 
man of the Ameircan Bar Assn 
committee on marriage and di- 
vorce laws, said about 85 per 
cent of all divorce cases go 
through the courts by “consent” 
of the parties involved and with- 
out positive effort by the court te 
prevent the divorce. 

Mrs. Irving M. Engel. presicen: 
of the National Council of Jew: 
ish Women, proposed that panels 
of clergymen, doctors, psycnhia- 
trists and social workers % 
used in Juvenile courts also be 
set up for divorce courts. 


Appellate Decision: 


Supreme Court 
Roselle v. Maplewood. Dismiss- 
ed Feb 9, 1953. A-87-52. 
Carpenter v. Western Ele 
Dismissed Feb. 9, 1953. A-90-82 
State v. Janiec. Reversed Feb 
9, 1953. A-74-52. 


Announcement 


The firm of Frankel and Fan: 
kel, of Asbury Park, anno nce 
that George A. Bariscillo Jr. ha: 


become associated with them 15 
the practice of law. 
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hinge seemed to have pulled out; | — 
that where the door had come} a” 
off there was wood, that it had 

rotted and the bolts holding the | 

hinges had pulled through. | E STATE PLA nHninG 

Held: It need not be decided 
whether the bailment was a 
gratuitous one or one for the 
oa benefit of the bailor and Although the Marital Deduction has greatly 

Plaintiff's case is based solely | reduced the death tax burden in many in- 
on the testimony that the door | 
fell because the top hinge was! stances, there are other Ways tO Save taxes. 
in a defective condition, that | 
there was rust around it and} y ; ; ; 
that the oul in the door post | Thus, careful planning of your client’s estate 
pe — pepe —_ before starting to draw his will is of the 

Ss 1OL a as | 
doctrine of res ipsa loquitur can utmost importance. 
be invoked. Negligence must be 
proved. : . : 

The highest duty owed plain- If you think that our experience in these matters 
tiff was to make the trailer safe | hee x ‘ = 
for the use to which it was to| can be helpful, just pick up the phone, ca 

| MArket 2-5800 and ask for one of our 
FOR COMPLETE SERVICE || Trust Officers. 
GANN | FIDELITY UNION TRUST 
LAW BOOKS COMPANY 
|| Publishers and Consultants | NEWARK 
790 Beagd Street BELLEVILLE e EAST ORANGE e IRVINGTON 
e lee Jewe 
Newark 2, N. J. tei saiee 
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.! DIGESTS OF RECENT OPINIONS | Fair Trial and the Press Conference Subject | Judge Sullivan To Speak 
CONSTITUTIONAL LAW At Junior Section 
2g) —CORPORATIONS — R. S. 48: Smoker 


2-15 as amended which pro- : - ey 
AP for the wo lng of The Junior Section of New Jer- 


rpetual charter by virtue of | Barring of Press from Jelke Trial tions and the organized bar on| 


uch she, as a_ stockhold-| To Be Discussed at All the subject of fair trial. | 
acqi red contractual rights. Dav Conference | 








pe 







Among-~those who will present 





“0g this to be so, it does : s iar et? a 
, stock of dissenting stockhold- not that her contractual) The recent barring of the press| the views of bench and bar wg pri pong 
5 , ; ; ' | : ° a smoker rsday 
ns of railroad corporations rights are being wunconstitu-| and public from the trial of the|the maintenance of the guaran- 2 5 

7 oe ee : att 26) at 8 P.M. in the Norse Room 


Jelke case in the Court of Gen-|tee of fair trial in the Bill of} 


e 
) i in tionally violated by R. 8:12-15 
upon procedures established in J ated by R.S. 48:12-15 Rights are Lloyd Paul Stryker,|0f Hotel Douglas., Newark. All 


R.S. 14:12-6 is an exercise of a S. 14:12-6. The statutes! eral Sessions will be one of the : ; hove of the bar theoeemeal 
the State’s power of eminent do not deprive her of or impair points under discussion at an all- | Noted trial counsel and chairman | ie state ne oe ar } ap pi 
omain and hence not an un- ‘he obligations of contract with- day Conference on Free Press|°f the Association’s Committee a : rintincte ya 
- « constitutional violation of the out due proc law. The con-|and Fair Trial in the auditorium|0N the Judiciary; Arthur Gar-|0! 99 are welcome, whether OF 


og ¢ 
oO & 
































e- ‘ " 2 ° 1S ‘ not they long to the Associa- 
he obi gation of contract. t in analogous | of the New York County » lawseel field eg i Pose so of | id they be o the cla 
™ ; sia a aa y Sit ttled in Black) Association, 14 Vesey Street, on Counsel to the United Kingdom)**\™. Pom ee! 

[ i‘ from an opinion by | "J. B. 455 (E. é&|Friday. February 27 Delegation to the United Na-| Mark A. Sullivan Jr., presiding 
es) Bur..12, J. rendered Feb. 9, 1953. saa eee Maid npg as tions. | judge of Hudson County District 
i]. Ae St Court. Van Riper v. °°“ in the cou te’’| New York newspapers and : ;Court, will speak and there will 
air Pa and Hudson River ~~~ of the right Of news services have been invited| The Conference will be open be a general discussion on “In- 
oe ~~ } eminent iain, the legislature | t send servers 2 ; oe 
5 Ra For appellant—Ervan ‘**"" 1 e _ = S : = to send observe! the, to the public and questions and} lvasion of Privacy: New Con- 
ies ot r (Kreamer & Kreame! y rizeé shares Of a COrp-| speakers listed at r Bay- Statements, limited as to time, |cept s”. Leo N. Knoblauch of Jer- 
ed am: For respondent—Duane E corporate franchises ard Swope, Stuart N. Updike,/ will be permitted from the floor.| sey City, chairman of the junior 
rie a Mi (Minard Cooper, Gaffey [0 0¢ t for public uses upoN | counsel to the New York Daily|In a statement, Chairman La- poeta, will preside. 

- & yb. attvs) ist compensation. The title tO|News: James A. Wechsler, man-/vine of the sponsoring commit- | —— > — 
lant. a stockholder of re- “JS SpecieS Of property 1S NO/aging editor of the New York | tee stated: 
: ns nt. appeals from an orde! shih secure = deains ; Post; Sig Mickelson, Director of “The question to be investigat- 











cig vhen the > uses require it ublic air Yolum} r te whether ¢ ic int 
ing a report of appraisers "©" Me Pl iblic use echaechi a 1t,/ Public Affairs, Columbia Broad-|ed is whether there is a conflict | 
dines instituted by re-, “23” ] ne ownership Of real) casting System, and Simon H.| between the two great protectors| a i 
























































AL 
b actata Indar this rooranh ££1>3 Pin irae: antes Sa4 ind : ‘ i eee + ec | 
is determine the “full a Under ae = Rifkind, former federa udge of American liberties—the press 
"- i ek” yp THSAT In the pudilc, subject tO| who is regarded as the bar’s out-/and the bar. If there is such a| 
_ by stockhole 2 eaeeese oe sie ate pr ie sa __S standing advocate of a conven- conflict, how can it be reconciled | 
r te a prope aa 1 nei ne Trancnises ol one aay tion between the news organiza-| for the good of the entire pub- | Z 
ae of t jected to a proposed s er have been and may bi — lic.” Exclusively 
e I PUMUCIIE S PsUVELLy Aliuh , toured wno0on anot : . 
a si : : n and bestowed upon anotn- swantar £ nt a 3 7 
Ania spc t rie Railroad A b *~ | Director of Marlboro. He : ress whic re a 
he ises to Erie Railroad. The principal that stock in| +0 i1mece oc “ei, In an address which posed the | G(R ga oe Cae BCs ca. 
T *k is that the legisla- ilroad rp €a the liiness aS “dementia pl question almost two years ago, 
I attack 1S tnat 1 ¢ fr Hroae COrmp=| ane wasanntae” Th +t of his ene - > 
ric for pm appr es yi *, OX, paranoid”. In support of his' Judge Rifkind likened the press 
10! yas 4UL 6 Appsrals itlons ¢ to emilner rnosis he etif eee tae P pa ee 
ae ne tnedeel te. ah sino | i eye vee’ | diagnosis he _ testif hat at and bar to “two great heroes 
Y- ire invoked 1s an uncon 10maln 1S almost lversal. The times 1} well int ed and s + . . 
‘it 1al interference with ap- t t unconstitutional mes appelant rambieQ and) jin the defense of American free- 
Stl flad sii CLLCL EL Wslil GAY . re not unconstitutional. was , iv hat cl Y > F 
= s contractual rights and ~ pipettes amps ha alitona that she has a “poet-|doms who have permitted ten- | 
aneates) was not at full| . ~* *o Se Yee Beem, we evi- ical mysticism”, thi as Gil- sions to develop between them | 
7. nee ¢ shes it was the/ficult for her to foll through and now should consult together | NEw JERSEY REALTY 
FZ neo e ee ee ighest price paid on the open|to any goal idea, th n June ed 
K naen Was cre 2a DY all " 7 4+ - 1. ge 
2 See as a : irket from 1947 thru 1951 10 she had been disoriented as 
5 1831 act of the legislature. The ~~ ts co ee ; spacing Announcement TITLE INSURANCE Co. 
i oe ailed the corporatio1 Affirmed to time and place, and that she 
| e e t > Y I t ns fiaiil A : : F 
: ae is entirely wrappe in her ; 
equirements, powers and = —————— al ple ies beg pions Robert Kleiner announces the| NEWARK 
j r s and location of the INSANITY — MENTAL INCOM- |own . ge wiotned > *&"~ | opening of offices for the gener-| TRENTON * HACKENSACK 
: : ‘TENCY "¢ -|tasy. In answer he court’s +4 , ta ; 
je? ties it was autho- PETENCY—To warrant con- | ‘asy. *n answe cour’®|al practice of law at 68 Hamilton | NEW BRUNSWICK 
an nstruct or operate. Se tinued commitment of an al- question as _ [0 : ie SNE Street. Paterson. 
‘ 14 red the road or roads leged insane person to an In- rere be discharge 1 he answer-| — 
} ed a public highway free stitution under R.S. 30:4-27, it ed that her cou t insulin " - 
fay ved a public highway tse Mt appear that i the person shock therapy should. be con- | “COMPENSABLE OCCUPATIONAL DISEASES 
to T i1roaa uSsag 4h PaysliCis - * »itinie +} + he h . iw roa 
igire rele; ill probably | ti! ued, that she h: lready re- 
¢ in prescribed tolls. Sec. 19 is released she w \ sgl , P eer 
-es “this act shall imperil her own safety or the ceived 9 such treatments and A Complete Service for Establishing Proof 
a : Lflls al sfldail + + 5 sarlier els Pe ch Fa 
= und taken as a public safety or property of others. hat 15 earlier , hock IDENTIFICATION OF HARMFUL SUBSTANCES and PROCESSES 
yA 17 provided that anv wile cA RGR. GT CIE Poel ee ee een very EVALUATION OF EXPOSURE HAZARDS 
- li provide ina an Digested from an opinion Dj} beneficial. He 
r NMelMCiUidil. ? 






McGeehan. S. J. A. D. rendered ce ‘ admitted she wr MEDICO-LEGAL PRECEDENTS PREPARATION FOR TRIAL 
ae eee ae +. vg »,/noO hallucinations, 1 ipparen 
Feb. 6, 1953. Appellate Div. In re Geiusions. is highly inteligent|| THE MEDICO-LEGAL RESEARCH AGENCY 


years the legislatur 
quire the road ata v 





usions, 1S 


























































































t to exceed “the Heuke For appellant—tIra | , in good phvsi ndition JACOB L. BALK, Director 
‘e was no empress. pow ~ D. Dorian and has never shov snd there 1060 Broad Street, Newark 2, N. J. MArket 2-8392 
ved to alter the act, NOF 7, appellant, after final js no history of homocidal or sui- | ‘a_i 
is power expressly re- hearing vas adjudged insane! ejida] tendencies Se eg Te ar semantics 
wi f mitment to the Stat Appellant $3 fy | 
t ant ae 12 ee ; , Appellant, testifyi: : eee pan pene EL ae 
E ndent had issued 12,600 tospital at Marlboro ordered. ‘tals ‘if appear » j AVE IT REPORTED THE RECORD NEVER FORGETS 
At the time of these Zp ae wn behalf appeal ) ' 
eae ntinued. She appeais tional and stated 
ings Erie R.R. had ac- ; Noe tae ITO betaine Monts i 
ie 12.232 of the shares and #Pplication 10! Bags cag nae saiiabin nytt LOUIS KABOT 
=i . an the mmitmen was maqae D} wie pefore and tnat he lL a ] 
; 1y years been the ‘ ee Pe t 
b re naan. Appel- husband on May 23, 1952 under vorce and she had refused and Associates 
bs of the remaining 2-S. 30:4-37. An order of tempor | Held: To suppo ! e = re 
wned by Erie. ary C geome was pipictie ae insanity warrantin { CERTIFIED SHORTHAND REPORTERS 
. y nar ring was neia me ‘ > 4 — 
having objected to Same ee | hear a ” eee confinement und DEPOSITION SPECIALISTS 
respon t filed July 1 ne “trial court 1o0un" it is not enough t how that 
. respondent fi Seoks the at 6 ie Mie = Examiner and Master 24 COMMERCE STREET 
ider BS. 48: 12- 15 as as . ogee tne person 1S iat l] ental * a . = e 
nw» tor. Mrs. Marie Heukeleklan WAaS| ,,,anity op ei of the Superior Court NEWARK 2, N. J. 
by L 1941 c 200 and aia ee de wie | ee, oe has hall nations, Notaries Public MArket 2-6645 
12-6 for the appointment mor ee pert wag there must be a showil hat if Notaries Public MAr ad _—_ 5 
appraisers to appraise ‘€S indicated hat sh tose the person is liberated she will and MArket 2-6646 
marke * of the In such a mental ; “*| probably imperil ety 
” oh narket value” oO se ie peragepir mumit- | Probeeh i nee be y 
2 St0 appellant and other non **ubi'’ or the safety or pr y of — es 
cor ing stoc *kholders. met others. The test of insanity war-|f] 
He Appellant contends the The only physic. ree rw ranting commitment is whether |] 
s€8) re gave respondent a fied was the Assistant Medical) jt js of such degree or character | fj 
= that if the person were at large TRIPLE PROTECTION 
he would, by reason of such men-/|fj 
oe - ee 
Mr Attorney — NOTE: tal condition, be a danger to life, | ji 
person or property, a menace | | ..- Loss of Income 
ANS to the public. F , “a 
WE MAKE 2nd MORTGAGE LO Persons are considered sane * Professional Disability Plan— 
FOR DOWN PAYMENT to purchase a home. until the contrary is shown; and | fj $450,000.00 paid in claims 
‘ a reasonable doubt of a persons f 
; : © afforneys 
TO PAY DEBTS. L NEEDS insanity should be resolved in ‘iim 
FOR BUSINESS or PERSONA . her favor. if 
rar , sllant? . . im i 
MAKE YOUR OWN SEARCH. Though appellant’s m | ... Loss of Life 
CHARGE YOUR CLIENT DIRECTL ¥. a aes | * Group Life Plan— oar 
CLOSE IN YOUR OWN OFFICE. lish that her continued | for attorneys and their employees 
: oe ee ment is necessary to avoid 158,000.00 paid in claim 
If .ou want fast action, send us the following information: able danger to herself or | $ ’ paid ¢c s 
N of Applicant persons or property of others. | 2 
Bu-iness address Residence Reversed. eee Liability 
Amount required $ Bigelow, J., dissenting, hol lds , 7 
If be owns his property we must know an insane person, like a | Protective insurance 
> cost $ balance on mortgage $ who holds mortgage apt to be incapable of against professional errors 
Where employed determining whether to u 
How long Salary continued treatment off * NON-CANCELLABLE 
Is \ife employed By whom the hospital or to reject 
How long Salary State makes the decision Wie enty Group Shane copmened by the 
Do they own an automobile Is it paid for child and should make New Jersey State Bar Association 
If not, how much do they owe on it $ to whom cision for an insane 
warrant continued con F : 
JOHN J. SHATTLS it was enough to show JOHN A. COUCH, JR., & COMPANY 
: pellant, by reason of menté 1180 RAYMOND BOULEVARD 
1094 Broad Street, Newark Mitchell 2-5089 sease, lacked capacity to decide) wna ni 
‘a . . ; . ; —— for herself, and that treatment} NEWARK 2, NEW JERS 
lf your client’s income is sufficient to meet his obligations in the hospital would probably |}! MARKET 3-3086 
then he is eligible for a loan be beneficial. The judgment} 
’ —— | Should be affirmed | 
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New York County Lawyer's Association 
Ethics Opinion 


Propriety of attorney who had 
represented husband and wife in 
purchase of real estate taken in 
wife’s name representing hus- 
band in action after divorce to 
impress a trust on the house. 
Disapproved as violation of Can- 
on 37. ; 
QUESTION 412 

In 1948 this office represented 
a husband and wife in the pur- 
chase of a house in Long Island. 
The husband was a client of 
mine and I was retained as at- 
torney for that reason. Title to 
the house was taken in the wife’s 

name. Simultaneously with the 
purchase of the house, reciprocal 
wills were executed by each,| 
drawn by this office. In her will} 
she devises the house “that he 
(the husband) placed in my 
name” to the husband. I am in- 
formed that the husband was 
given the original of her will, by 
her. 

Subsequently, the wife left the 
husband, went to Florida, secur- 
ed a divorce from the husband 
and has since remarried. This I 
know was done against his wish- 
es and without his consent. After 


that the husband consulted me 
and I brought an action to im- 
press a trust on the house and 
for a decree to compel the wife 
to convey the house to the hus- 
band, based upon his claim that 
he had made ail payments for 
the house. I had no knowledge 
whatsoever of any transactions 


them with respect to the 
the house and 


AN 
On= 


between 
payments made on 
neither them was in my 
fide in that respec _ The 
were pursuant to 
tions to me by the 
tors. 

In the course of exam 
wife before trial, I showed 
of the will to the 
ferred her to the clause in ques- 
tion. The wife’s attorney 
upon raised the question of the 
propriety of my resenting the 
husband in the litigation because 


nce wills 


drawn 
given 


direc- 
testa- 


ini 


> the 
a copy 
wife and re- 


there- 


rey 


of my atest drawn the will. The 
examination before hee was 
suspended at that point, pending 


a declaration upon this question, 
and I have agreed with my ad- 
versary that I am to write your 
committee requesting an expres- 
sion on the point and will abide 
by your decision. 

ANSWER TO QUESTION 

NO. 412 
the opinion of the 
mittee that the inquiring att 
ney cannot, with propriety, 
present the husband in the liti- 
gation referred to in 
tion. 


Com- 
or- 


It is 


re- 


It appears from the question, 
represented | 


that the attorney 
the husband and wife in the pur- 
chase of the real estate in ques- 
tion, 
them in taking title to 
in the wife’s name. He also re- 
presented_her in the drafting of 
her Will which disposed of the | 
property. 


the ques- | 


and represented both of} 
the house | 


— of the 
late Canon 37. It is 
that the attorney may use the 
confidences of the wife to her 
disadvantage and without her 
consent. This Canon 37 forbids, 
even if the attorney could obtain 
sufficient proof elsewhere that 
the wife’s rights in the prcperty 
were merely nominal. 


apparent 


R. I. District Judges Move 
| To Curb Delays 











Put 30-Day Limit. for 
| Criminal Case Trials 





| E | ACCN) Ina 
|}move aimed at eliminating un- 
|necessary, extended _postpone- 
iments of trials in their courts, 
Rhode Island District court 
judges, meeting in Providence in 
general conference for the sec- 
ond time within three months, 
|asserted their control over crim- 
inal calendars. 

The judges voted 
that henceforth, as a 
procedure, all criminal 
should be disposed of in 
courts “within 30 days after ar- 
raignment.” The move had the 
concurrence of President Justice 
G. Frederick Frost of Superior 
Court, in his role as administra- 
tive judge. 

Under the new policy, it 
be within the discretion of the 
judges to grant continuances be- 
vend the 30-day limit. Prosecu- 
tion or defense attorneys wishing 
continuance will be expected tc 
give judges a statement satis- 
factory reasons. 

The action was the most posi- 
tive taken to date by the 
judges in their efforts to unify 
and modernize procedures unde! 
the new law. The law gives the 
judges, with concurrence of the 
administrative judge, power to 
make any rules of procedure con- 
sistent with state statutes. 

Need for a policy limiting con- 
tinuances of criminal trials had 
been discussed at the first gen- 

ral conference in October and 
awa by a subcommittee 
composed of Judg James W 
Leighton. chairman, and Judges 
Guillaume L. Myette, Luigi De- 
Pasquale, James E. L. Smith and 
Jchn F. O'Connell of the attor- 
ney general’s department. The 
committee suggested the 30-day 
time limit. 

The action settled a question 
whether the judges or prosecut- 
ing officials, including police, had 
}control of criminal calendars in 
the district courts. It left no 
'doubt to the court’s control. 

In Superior court, the attorney 
general, by law, has control of 
the criminal calendars. 

Robert A. Coogan, administra- 
tive clerk, who serves as secre- 
tary of the conference, said ac- 
tion on proposals for a tighter 


| PROV IDENC 


unanimously 
general 
cases 


district 


will 


of 


step 


Sl 
es 








VOICE OF TH 


BAR 


Comment and Criticism Invited 





bee eo ea a ee a ee le ee ee ale lal lala a ala ala la lala lalalalarerayarad tive Manual 


Editor, New Jersey Law Journal 
Dear Sir: 

Your editorial of January 29, 
1953, “Courage and the Lawyer,”’ 
merits sincere praise for what 
one may, in these times, term a 
courageous recognition of a 
problem which is earning belat- 
ed, but needed attention from 


| many sections of the Bar. Cf. Ed- 


| 
| 
| 


‘tion of the thesis 


|}Am. Bar A. J. 45 


“Counsel Courageous,” 39 
(1953). Indeed, 
you have made specific applica- 
that “no mea- 


itorial 


;}sure of defense is deemed tco 


| 


| torial of 


| 


|‘“‘the broadest 
| Bar 


husband would vio-| 


| justice for 


}and present have in great 


|from his post 


your earlier splendid 
“a free Bar” in the edi- 
January 15, 1953, com- 
ting on the Kuvin case. You 
recognized that attain- 
“single goal of .... 
the litigant” requires 
freedom for the 
if the cause of the client is 
be fearlessly represented.” 

Noted advocates of the past 
mea- 
sure attained their places in his- 
tory by their courageous defense 
of the unpopular causes of their 
day. To list the examples is to 
evoke pride in our profession: 
Thomas Erskine defending Tom 
Paine at the cost of dismissal 
of Attorney Gen- 


great” in 


plea for 
men 


there 
ment of the 


to 


{eral to the Prince of Wales (Lloyd 
Paul Stryker, For the Defense); 
the original “Philadelphia law- 
yer,’’ Andrew Hamilton, defend- 
ing John Peter Zenger in New 
York on a charge of seditious 

after Zenger’s New York 


| libel 


-check-on issuance f complaints | 
and warrants was deferred pend-| which evidence of the facts and} 


ing more complete study by the/circumstances of his cont tempt | New Jersey Law Journal 
This is the first opportunity I he had no objection to publi 


been disbarred 
The Liberty of the 
and William 
Thomp- 


lawyers had 
(Weinberger, 
Press); George Hay 
Wirt defending James 
son Callender for violation of 
the a and Sedition Law in 
1800 (10 Am. St. Trials 813): 
Clarence Darrow and S. S. Greg- 
ory, Past President of the Ameri- 
can Bar Association, defending 
Eugene V. Debs in 1895 (see 39 
Am. Bar A. J. 45): Walter H. Pol- 
lack and Samuel Liebowitz in 
the Scottsboro case ‘(Powell v 
Alabama, 287 U. S. 45): Wendell 
Willkie arguing the cause of a 
Communist before the Supreme 
Court in Schneiderman v. U. S., 
320 U. S. 118: and Arthur T. 
Vanderbilt appeari for the 
defense in the Paterson riot cases 
(State v. Butterworth, 104 N. J. 
i. 340); 

But in order 
evoke the courage 
ways latent in the Bar, 
ever strive to maintain the 
dom of the Bar. As you so 
put it, “suppression usually 
hand in hand with fear 
weakness.” 

In this connection, 
ders whether the silence of the 
Bar at the recent disbarment of 
Abraham J. Isserman, 9 N.J. 269, 
rehearing denied 9 N. J. 316, wil! 
not one day rise haunt us, 
and whether the issues of that 
case do not merit wider discus- 
sion than has thus far ensued. 
Mr. Isserman was disbarred as 
an aftermath of his conviction 
of contempt in the first trial of 
Communist leaders under the 
Smith Act. Sacher v. U.S. 343 U. 
S. 1. Doubts concerning this dis- 
barment are raised by the follow- 
ing circumstances: 

(1) While the New Jersey Su- 
preme Court recognized that it 
is not every conviction of con- 
tempt that justifies disciplinary 
action (9 N. J. at 275), it refused 
to look behind Isserman’s convic- 
and at no point examined 





continue to 
which al- 
we mus. 
free- 
ably 
20es 


and 


— 
LO 


1S 


one won- 


to 


tion, 
the record (id. at 277) to deter- 
mine what the circumstances 


were which may have warranted 
discipline (id. at 275). The Court 
instead relied on the bare fact 
of his conviction for contempt 
(id. at 321), and at no point dur- 
ing the entire proceeding did Mr. 
Isserman have a_ hearing 


It is the Committee’s opinion; subcommittee headed by Judge! conviction was received. 


that the continued representa- 


; Leighton. 


which has examined the record 
after a full hearing on the merits, 
came to the conclusion that the 
only discipline warranted was a 
two-year suspension of Isser- 
man’s right to practice. This was 
the same court in which he was 
originally convicted. In re Sach- 
er, S. D. N. Y. M 19-66. (January 
3, 1952, unreported). Additional- 
three of the U. S. Supreme 
Justices who reviewed the 
contempt conviction impliedly 
joined in the explicit question 
of Mr. Justice Douglas as to 
whether the record did not re- 
veal a misuse of “the authority 
of the bench to whipsaw the 
lawyers” before him. 343 U.S. at 
14, 35, 89. Indeed, Mr. Justice 
Frankfurter set forth in a 48 
page appendix excerpts from the 
record establishing the deep per- 
sonal involvement of the trial 
judge. Id. at 42-89. Moreover, the 
very judge who convicted Isser- 
man of contempt stated that he 
would not have done so but for 
his finding of a deliberate agree- 
ment between all counsel in the 
case. U. S. v. Sacher, 182 F. 2nd 
416, 430. This finding, however, 
was reversed on appeal. Ibid. In 
the light of this record, should 
not Mr. Isserman have received 
at least the hearing in the New 
Jersey disciplinary proceeding 
which was afforded him by the 
very court which convicted him 
of contempt before the extreme 
penalty of disbarment was im- 
posed? 
(3) The 
Mr. Isserman 


iv 


4J> 
Court 


Court’s disbarment of 
is in sharp con- 
trast with the discipline meted 
out prior cases, e.g. In the 
Matter of Lieb, 1 N.J. 367 (1949) 
imposed a two-year suspension 
on an attorney convicted of 
theft; In re P.,. Li) Nid.b. 369 
(Sup. Ct. 1933) inflicted a two- 
year suspension on a _ lawyer 
whose conduct in issuing bad 
checks and in forging endorse- 
ments the Court said “exhibited 
a moral delinquency 2? Oe 
Rosenkraus, 84 N.J. Eq. (ch. 1915) 
also imposed a two-year suspen- 
Sion for ‘willful malpractice’; 
and in In re P., 83 N.J. Eq. 390 
(Ch. 1914) the Chancellor dea’t 
with a solicitor who had delib- 
erately altered a decree advised 
by a Vice-Chancellor by reduc- 
ing “the offense from tha 
which would provoke disbarmen 
proceedi1 to an adjudication 
that he been guilty of a 
contempt court.” 

One may ask 
treatment of Mr. 
not be a factor ributing to 
the “atmosphere which is 
decidedly antithetic to the basic 
iportant freedoms so dearly 
bought and highly valued.” 
which your editorial rightly 
deplores. 

Lawyers 
the ire of trial 
the claims of 


ln 


has 
of 






whether the 


Isserman may 


all-imp 
So 
350 
frequently risk 
courts in pressing 
their clients with 
that devotion which the canons 
of ethics require. Happily, it is 
only in rare instances that a 
judge allows his perhaps under- 
standable irritation to result in 
unjustified punishment of the 
lawyer before him. Cf. Marino v. 
Cocuzza. 14 N. J. Super. 16, where 
the Appellate Division reversed a 
contempt conviction of a lawyer 
imposed for “interrupting” a 
trial judge who had stated that 
the lawyer was “ignorant of the 
rules of practice.” We should al- 
ways be watchful when our fel- 
low lawyers are subjected to a 
judicial power of discipline or 
censure, lest we become a Bar 
which fears to criticize 


mtu 


ist 
ist 





| where criticism is plainly appro- 


in | 


priate. 
Very truly yours, 
William Rossmore 


Alfred C. Clapp, Editor 


even | 
}court of claims, acting prompt! 


| the problem. 
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1953 Legislative Manual 
Ready 


New Jersey Legis!a-¥ 

has made its ap-@ 
pearance, and, as usual, is brim-§ 
ful of valuable information re-§ 
specting the State and its va 
ious Departments and _ Instity 
tions. 

Included in its nearly 
pages are lists of State 
County Officials, census and e 
tion tables, descriptive sketc 1¢s 
of State institutions and prope 
ties, about two hundred 1 
fifty biographies, Governor Dj 
coll’s Annual Message, conden 
ed reports of State finances, s 
opsis of State School Laws, an 
Rules of the Senate and Genera} 
Assembly. These are only a 
of the many topics covered by 
the Manual. 

The compiler of the Mar 
is J. Joseph Gribbins, a legislativ 
correspondent for various 
services and newspapers at 
State House for the past 27 years 
Miss Dorothy A. Fitzgerald, Tru 
tee under the will of Josephin 
A. Fitzgerald, is the publishe 

The price of the Manua) js 
$3.00 and may be had by addr 
ing Miss Fitzgerald or Mr. Grib- @ 
bins at 589 Bellevue Ave 
Trenton 8, N. J. 


$4.5 Million In Fines From | 
Meter Violations 


The 1953 


Lal 


n $4.5 million in f 


More the 1es 
for violation of curb parking 
meter regulations were collected 
in 1,165 localities during 1951 
the American Municipal Assn. 
reports. The bulk of these fines 
was collected from motorists in 
cities of 100,000 to 250.000 popu- 
lation. 

Most of these funds were as- 
signed to the general fund of 
each locality, some went into 
street and highway budgets 
while small amounts were as- 
signed directly to the alleviation 
of parking difficulties, such as 


an offstreet pans fund. 





nuary 22nd. 














your editorial of Ja 

I am not writing for publ:ca- 
tion, but merely to correct the 
impression that me Strobel & 
case was decided on the th 
that “The King Can Dc 
Wrong”, and to agree that re 
should be some remedy her 
than appeal to Legislature to 
correct individual wrongs by 
State or one of its agencies w 
cannot be sued. 

I handled the Sercle el Steel i 
case (120 NJ.L. 298) for the } 
State Highway Depar ‘tment. Ef- a 
forts were made to sue directly 
on contract and quantum merult. 
by seeking certiorari to review 
the Department’s decision ty 








to pay and by seeking mandamu 
te force payment. 


The theory of immunity is sé 





forth in one of the briefs (age 
15) which I am sending to you B& 
It is that of public policy, in-:on- Bm 
venience, hindrance of public 
service if the supreme authority 
could be subject to suit at 
instance of every citizen. 
Unfortunately for me I 


had the Strobel decision f 
me on several occasions, 
people came to me for relief 
injuries where I felt the ord 
defendant would be held t 
spond in damages. My exper 
before the legislative Com! 
tee handling claims has not 
good. 

I heartily agree with 
thought of your editorial wr 
that in the interest of juste 
the citizen should not be /é: 






eet 








ar 


fithout relief or redress, in cor 


tract or tort, against state 
I believe the remedy to 0e 3 





and expediently, the inter 
of justice to be the soluti 


Very truly yours, 
William J. McCormack 
Editors Note: The writer ind 





(2) In contrast, the only court;have had to write concerning) of this letter 
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| At the Fifty-First Annual Dinner of the Bar Association of Union County 


ESSEX HOUSE, NEWARK, FEBRUARY 11, 1953. 


\ 


2 aera desc ieee 


Nathan Reibel; Union County Register, Herbert 
Pascoe; Pros. Edward Cohn; William Berger; 
Fred E. Shepard and Hon. Henry S. Waldman. 
Asst. Pros. William W. Wimmer; Asst. Pros. Her- 
bert Russell Morss, Jr.; Milton B. Levin and Anton 
A. Vit, Jr. 

Hon. John J. Francis; Hon. Howard Eastwood 
and Hon. Donald H. McLean. 

Deputy Director Harry S. Medinets; Hon. Libby 
E. Bernstein Sachar and Daniel A. Spair, Director 
of the Workmens Compensation Bureau. 

Hon. Walter L. Hetfield, 3rd; Justice A. Dayton 
Oliphant and Hon. Frank L. Cleary. 


* 


f 











Incoming President, Howard W. Borden; Toast- 
master, Julius Kwalick; Sen. Kenneth C. Hand 
and Retiring President Hon. Nicholas A. Tom- 
asulo. 

Joseph L. Brescher, Parole Commissioner; Mayor 
of Elizabeth, Nicholas S. La Corte; Benny Dudek; 
Jacob L. Triarsi and William B. Mollow. 
Michael Mucci; Otto Paulson; C. Conk; H. R. 
Freestone; Ralph Dietz. (Rear) J. Kassover; 
Edward Krowen; Wm. Motter; Chas. N. Prickett 
and Jack Stiffelman. 

Hen. Milton A. Feller; Hon. John E. Barger and 
Hon. Carroll W. Hopkins. 


Louis Mogelever; Robert D. Grosman; Louis Mes- 
sing, Jr.; Surrogate Charles A. Otto, Jr.; Jacob 
R. Bauer; Edward O. Bauer; Charles L. Otto and 
Deputy Surrogate Louis C. Lehmann, Jr. 

Hon. Alfred A. Stein; Justice William A. Wachen- 
feld and Hon. Edward A. McGrath. 

(seated) George Pische; Bryant W. Griffen; Elsie 
Rand; Jacob R. Mantel; Charles Norman Thorn, 
Jr. and William B. Gannon. (Rear) Michael G. 
Alenick; J. Henry Kruse, Jr.; J. Jerome Kaplon; 
Edward A. Pizzi; John Anthony Lombardi; Russell 
Kirby; Frank A. Pizzi; John E. Neville and Fred- 
erick C. Kentz, Jr. 
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On Amending the Treaty Power an esséntial aspect of sovereign-| and difficulties inherent in such Bankruptcies 
ty ‘dnd is seriously handicapped'a two-stage process would cer- 

(Continued from page 1) an appropriate subject for inter- in its ability to deal with other|tainly tend to render other na- \xpriew Lumber | 
rd mee ——_———— | national negotiation. ons. > point w we] tions ] t+ onte int ant: vo , : 

tional C Sonvention, it was gener- | 74ti¢ tiat . nations. The poin was well put lons reluctant to enter INO 236.322 rete) Weelans & Lipkin: « = 
Many of the commonest types by Attorney General Caleb Cush-| treaties with the United States. las J. Cafare 21 

B Br er (‘6 t Acme I 



































eran ea eee 
ally agreed that the Federal Gov- of treaties would presumably be ing, in 1857: It ds not Suggested that all |? shopis c Ty | Railway A P ¢ 
and exclusive treaty power be- invalid if measured by the test The power, which the Con- treaties should be self-executing. hes eet 
fates mane eeseoment siete nate of whether they came within stitution bestows on the Presi- In many instances, of _ course, COOPER, Herbert 108 _B tigers St. M 
at as to the scope of the legis- the legislative powers of Con- dent, with advice and consent they are not. But existing law Sete Ww ins & Cahill: solr. N 1 
lative powers of Congress. The gress. A few examples sh ould of the Senate, to make treaties, does provide adequate means for eens bs aoe ; 
view of tive framers is reflected suffice. Treaties relating to the is not only general in terms participation by the House in Longwowl Ave. S. Merchautville W 
in the letter from George Wash- rights of aliens to own land and and with ut any express limi- cases where such participation is i pole ce: aconewen Ax 2.410 eX 
ington, dated September 17, 1787 personalty, to inherit property sear iaga ea Mer al accompanied appropriate, without the eRe | eo Tigh: SERGGOST costes $408 OF = di 
ransmitting the proposed fins and to transfer property by will with absolute prohibition of Sity of a ricid requirement of Wee ans “pee St pr 
stitution to the Continental or intestate succession we re sus- exercise of treaty-power by the such participaticn in all cases. see Oe ; i tr 
Conperess: tained in Chirac v. Chirac, States. That is, in the matter As the law now stands a treaty Oranse $4,021; ass . or 
The friends of our country Hauenstein V. Lynham and of foreign negotiation, the may, of its own force, be a law 2 . ti 
= © » y re "9 t . _ +o ATO . ,forra + e warhin “as muc ~ r+} LOVEI 4 
have long seen and desired cng penta ner _ . — — : vere re the ane wales -— rn - une — B, :t St. a 
hat the power of making war. c ung ‘ Oo rignts ol — ns to en W hole oO! ; nei power, In otner;O! parties iitigé ing in cou! j Brat BP oie $ g* We sti 
peace and treaties. that of ®28¢ in trade or business, as ap- words, all the treaty-powers and is as much to be regarded by ,_-;,, it 2 5th St.. Ho er} 
levying money and reculating plied to a business having no in- of sovereignty, on the United the court, as an act of con- “Hy _ assets $970.25 ° re chi 
commerce. and the corres- terstate character, were sustain- States. Thus, in the present gress.’ As such it may override ve , 
ponding executive and judicial ©4 in Asakura v. Seattle," Treat- case, if the power of negotia- any inconsistent provision of ab, $1,341.38: assets $23 
authorities should be fully and 7@5 0 extradition, where — tion be not in the nited ae cOnstiCu sass and laws or per: 2-0. ait 
effectually vested in the gen- rime was a purely domestic one States, then ts nowhere. of a munici} al ordinance And vl. 6B Biourer ) 
erat government of the Un within the foreign state, were and one grea Id of interna- it has an equal status with an act is af Jans. 3 _ un P 
ion. sustained in Matter of Metzger tional relation. of negotiation. of Co gress so that. while so far SARULLO 6 Gar st 
Accordingly, the Supreme and Charlton yv. Kelly. and of ! ary public and as possible the two will be con- reir) Weelans & ill: 2 ; ' 
Court has uniformly stated that This does not mean that the private interest 1S_ ‘losed Up, strue d to avold Inconsistency, AN 5 a 7 & I 
“the treaty power of the United treaty power is a “Trojan horse’ as well against tht United if there is clear inconsistency a Sona? un a11 554.09 
States extends to all proper sub-| Which can bring about an unin- States is each and ev one later will prevail over an I’, Artaserse; 2 ee f 
jects of negotiation between our tended “change in the balance of the States. That is not a earlier statute’” and a later sta- ans t 
; supposition to be accepted, tute will prevail over an earlier j 





Povernment and the govern- between federal and state pow- se ce le A 

ments of other nations.” Such er." It means simply that one unless it be forced upon us by treaty iD d 
treaties could have the force of cf the powers which the Con- pincer nba I overpowering But a tre: ly rt 1 not have ree om 
domestic law if they were self- stitution delegated tc the Federal cogency. Nay, it involves politi- that effect. As Chief Justice Mar 
executing, or could be imple- Government was the treaty pow- cal as ssibility. For, if one of _ said in Foster v. Neils n: From 
ctions of sovere- Jur constitution declares a 


mented by legislation under the er. As we have pointed out, the the proper function ree : : : i 
l r that ignty be thus utterly lost to treaty to be the law of the Worry b 









“necessary and proper” clause: framers clearly understood t 
In Missouri v. ‘Holland, the| the treaty power was very broad us, then the people of the Unit- land. It is, consequently, to be B 
Court expressly rejected a con-/in scope and could reach many ed States are but incompletely regarded a courts of justice You as an attorsey cannot re ( 
tention that the United States;matters which would otherwise wiht not sovereign, as equi vaient to an act of the iit anal cieeietiens amma 
could not by treaty and imple-/ be solely of state concern. Never- nor in coequality of right with egislature, whenever it opera- siti deca: ae cen ee ‘ 
menting Act of Congress regulate theless, they gave that power ex- other admitted | sovereigntic s of tes of itself without the aid ciear mina. + 
the subject of migratory birds|clusively to the Federal Govern- Europe and America of any legislative provision The worry. af possible: claims are 
unless that subject came within ment. It is the proposed denial The American Bar Association| But when the terms of the [¢.. ootisent acts, errors or omis- whi 
the legislative powers delegated to the Federal Government of a proposal seems more objection- eestor ae sions in professional services ren- ma} 
when her of the parties en pri 


to Congress. As the Court stated: | large part of the treaty power, able in this respect than others ig 
gages to perform a particular J dered to your clients can be oa 


It is obvious that there may/ granted by the Constitution and considered in this article. 

be matters of the sharpest ex- repeatedly exercised since the B. Proposals That Treaties, After ~ (Continued on pave 7. Col. 1) eliminated by the complete pro- fre 
] : ] urhic s2ULLLUcu fh pas ‘, Ol. ae 

igency for the national well) beginning of the Republic, which Ratification bv the Senate, Re- _ Soin gate aN tection afforded by our Lawyer's yes 

being that an act of Congress would produce “a change in the quire Approval of Both Houses of vol Phe Pegyy Us Protective Policy 

could not deal with but that balance rte federal and Congress 152) Hanenstein Wy US. 4s ; a = mi 

a treaty followed by su in| state power.” Section 3 of Senate Joint Re- ; \ ys e. 205 U.S. 332 Why not call our office now for rT 

act could, and it is not lightly The reason wil hy the treaty solution 130 would pr vide that neKa Pe ht 2°91 TS particulars — Mitchell 2-296: 


» be assumed that, in mat- power is not an should not be no treaty or executive agreement Yen 7 s 221-2 a2 FRED WwW 
d ; - os | ' States 4° +«UCS ANDRES N 
. e 


ters requiring national action. }imited to matters which would should alter or abridge the laws_.,! ager ud Stat ; 
“a power which must belong 3therwise be within the legisla- of the United States, or the Con-| Tai. 54 at 220, sais COMPANY 














to and somewhere reside in tive powers delegeted to Congress Stitution or laws of the several U.S. 58 SON-H05 CTSS0 Head Money Cases 1180 Raymond Boulevard 
every civilized government” is|js clear. In respect of general states, except to the extent that) Pi cy FP wey Pe & Mage herokes Nowe: 0.2 
not to be found legislative powers, those powers Congress should so provide by act) vr *,,! eee gs. Men seuss ee ee ene eee 

That decision, however, merely not delegated to the Federal or joint resolution. The American | 138_160 (19% ; 








made explicit what had long Government are reserved to Bar Association proposal would 


been implicit. Indeed. in none hes and may be exercised by the go further and provide that, 
pecans eas po a ee 00) 280):9- Wa On’ 
is had any question been pnowers. The power to make with any state or federal law, a NV ° 





















AS hether the provis- treaties is, however, expressly treaty shall become effective as 
MW in the general pow- | genied to the states by Art. I, internal law in the United States OUTFIT = 
rs of Congress to legislate: it gee, 10. Whenever a matter is only through legislation by Con- a 
vas enough that the matter was an appropriate one for interna- gress IN FILE DRAWER CABINET a 
ee tional negotiation and agree- These ange. Osals relate to what 
a , . ment, either the Federal Govern- Alexander Hamilton described as 
SI). See aise Santovine “basen. 284 ment must be capable of dealing “one of the best digested and 
z D6 ae tone ants. With it by treaty, or the United most unexceptionable parts” of 
7 ag eee : th States as a whole is lacking in the plan of the Constitution 
t. 54 ti S. 184 —— The provision that treaties could 
0.. 952 UN. 4 ' 192 Rex tas “oO Db 463 aD be made by the President and 
, le com ; it. SG ER 4a2 tiees Ne Senate was most fully considered 
: ae 143. 3 How. 176, 188 (U.S. 184% at the federal convention and ex- a= ; p 
PEERS Ce nOwer Or ather. federal: powers 147. A.B.A. Committee Report 5 tensively discussed at the state itr Fok } 
ratifying conventions. Because ee ——— J | 














ment securely hoids 
corporate sea! 







Thirty years of experience in ALL TRENTON SERVICES treaties were to be laws, propos- 
including: als to require concurrence of the 
Superior and U.S. District Court judgment searching. House in the treaty making pro-, 


Corporate Status, including Tax information. cess were submitted at the Fed- 













Superior (Chancery) and United States District Court eral Convention, at a number of q 
Abstracts and information. the state ratifying conventions 
SUPERIOR TITLE SEARCH COMPANY 4 and on a number of occasions 
(W. Coe McKeeby) {J} since the adoption of the Con- _ Durably constructed Brass name ~isl 
24 Branford Place Tel. MArket 3-4232 Newark 2, N.J. |} stitution. They have been uni- 2ecgiy, “fered ible tdonties ] 
formly rejected. The reasons fOr  2ivSrsently for cory $1450 — 





placing the ireaty power in the access Eve, Hee 
MORRIS WAXMAN President, with the advice and oOo 
Certified Shorthand Reporter consent of two-thirds of the You Get Vhs J 
Senators present, have been fully —_) 
DEPOSITIONS - GENERA : Sea ; 

% padiiniaease epramnat stated in the Federalist Papers, seni Corporation Outfit | > 

Superior Court Examiner 850 Haag = Sing Newark, N. J. and shall not be repeated here. «Dilek af Bihdqeaphad Gortiicates | 
Notary Public Mitchell 3-1440 The present proposals are ¢, * Stock & Transfer Ledger Eo 
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ends as Wakes weet ere ee 
~<idBchenesaltacnetesctn Mec tate particularly objectionable in that © Durable Container for Outfit = 
they would require two steps be- = Deck Saal — 
= ra a traaty er ] hav mec- . . >| =_E 
fore a treaty could have domes ® Minute Book -Loose Leaf with Booster Lock ~—< _ fy 
oun 


] tic effect. A treaty would have eee © With Printed Minutes — $1.00 extra Black Le» nt 


i a eae et eile ¢ . Satisfaction 

. AW PRINTERS to pass first the hurdle of ap- eal oN is ; 
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Specialists ate. Then : would anne : ri 
reconsidered by the Senate an iid ii ae 
proved se." Sie TO YOU WITHIN 24 HOURS S 


=~ 

IPEN ‘RSC y IES r 2p A 
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On Amending the Treaty Power gress would have seriously dam-| Medical Aspects of Trials Covered in New 
aging consequences in_ those] P.L.I. Monoaraph 
Continued from page 6) not self-executing. To the extent/areas in which treaties have obnel. g ap 
“ta. adie aaeien Waal Se a apna heen self-executing | A new monograph on “The The new publication is one of 
i the political, not the judi- SPPropriations oF = senile or ne ae re ben Medical Aspects of Negligence a series of 29 monographs on 
department; and the leg- seca co ede pai ne scarce > cnaggenees a — Y | Cases” has-heen published by the Trial Practice. Copies of the 
ture must execute the con- a ge = ig ore Ping ie 9 ee ee re Practising Law Institute. Written monograph may be purchased for 
: before it can become a joe ee net no, | 20 Hold, acquire, inherit, and dis-'py Charles Kramer, an active |$2 each from the Practising Law 
2 for the court.” ions where a treaty might have pose of property ) engage 1M | trial lawyer of the New York firm Institute, 57 William Street, New 
t on a sate a ii ait were : Best a petals cg pion tir SRG pietessiane, os 7 of Kramer & Dillof, it explains York 5, N. Y. A catalog of all 
hi ois not “e mater of fa-|C ee eee ae eee veG in tneir persons anc’) the tactics and techniques of ex-|Institute publications is avail- 
ex we WIM 86 fe a mmattan| Coe UMe: for example, the Con-| property and to be free from pert trial lawyers, beginning with | able on request. 
di guess, it is a matter vention for the Protection of|/burdensome taxatio n. Such | the preparation of Sion coun The are 
; prin.arlly of construction of the Migratory Birds,” legislation im-|treaties are alt invariably | aythor discusses such questions Announcement 
tr which is no more difficult pjementing which was involved|self-executing. Sin the begin- : *heth laintiff’s co 1 = — 
ie ‘ure than any other ques- =. Milesourl v. Mellend:* the In-| nine of the Recut vee Sean as whether Pp alntiff’s _counse 
9 LPB ES TY eo ateti tal ee : ie 8 eh public, they Nave,| should permit the physical ex-| H. Frank Pettit and Horace E. 
‘ a ae ein ~ ternational Slavery Convention|when ratified by the Senate, be-/ amination of his client while he Baker announce the dissolution 
° _ eas chin. e 7 CaeRing. hei a | = oo onesie W hich, ee is still in the hospital; why plain- of their partnership known as 
ery Co. v. Duplesis Shoe Ma- Se pres rte sige pies ice Uk tiffs attorney should seek to/Pettit and Baker in Westfield. 
chinery Co.: Se ee a ee tinn neannenl wruld aloosile | Dave the examination conducted —____—__—_———_— 
eR ees ae § the derice | nn, weCeSSaTy Measures, etc. lO} sociation proposal would clearly/ a+ nis and not at the examining 1 t M ORTGAGES 2 d 
examination O! Oe achieve its objectives; Arts. 55| require that all such treaties, tO! doctor's office: what preparation S n 
of the Supreme court on and 56 of the United Nations be effective, be s ibmitted to both| the plaintiff's attorney should ANY LOCATIONS 
topic will show there 1s Charter, obligating the parties tO; Houses of Congress. Section 3|/ make for the examination, and INCOME PROPERTIES 
ractical distinction what- “promote” certain objectives and|of Senate Joint Resolution 130 | what he should do during it CORPORATE OWNERS 
as, between [sic] a statute to “pledge themselves to take would have the same effect. for | . . v ATTORNEYS COOPERATE 
a treaty with regard to its joint and separate action” for|since no one could predict with} The monograph deals at length ADAMS-FISHER CO. 
ming presently effective, the achievement of certain pur-|assurance whether some provis-| With the injury paragraphs Of | 332 Broadway, New York 4 WHitehall 4-4622 
out awaiting further leg- poses.“ Similarly the Genocide!|jon of such a y might not] the interrogatories and explains 
tion. A statute may be sO Convention was cast in terms in-|be inconsistent with a statute,|Why specific medical terms 
aes 1ed as to make it apparent tended to make it non-self-ex- municipal ordinance or other|Should be used, how to present MEEKS MIELE & C0 
-_— does not become pra- ecuting, and present drafts of|regulation of ons he forty-|the injuries favorably and how " ° 
ly effective until SOME~ | proposed conventions relating tO| eight states, the safe course| tO include their effects as well Certified Stenotype 
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The proposals | presently ad- 
vanced, however, would seriously 
restrict the ability of the United 
States to conduct foreign rela- 
tions effectively. They would de- 
ny to the United States, in its 
dealings with other nations, 
rights of sovereignty which other 
nations exercise. The proposals 
would seriously alter the existing 
balance of federal-state rela- 
tions. They would make interna- 
tional agreements of all kinds 
more difficult to negotiate and 
enforce. They would, moreover. 
impose these restrictions not be- 
cause the federal powers over 
foreign relations have in fact 
been used to impair individual 
rights within the United States, 
or even because there is an im- 
minent likelihood that they will 
be so used. The dangers asserted 
by proponents of the amend- 
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Treaty Power 


ments are based on consequences 
asserted to flow from agree- 
ments, most of which have not 
yet been approved by the execu- 
tive branch of the United mates 
and none of which has been rat 
fied by the Senate 

Much has been said by 
sponsors and supporters of the 
proposed amendments of their 
desire to safeguard the individu- 
al rights and liberties of Ameri- 
cans against alteration by treaty 
“either for better or for worse.” 
To many the notion of legal 
safeguards to prevent the fur- 
ther strengthening of the de- 
fenses and enjoyment of our in- 
dividual rights and liberties 
indeed puzzling. On the other 
hand, the aim to protect against 
the worsening of individual 
rights is, of course, laudable if 
there is such a danger and if its 
elimination is practical within 
the means proposed without be- 
ing destructive of other equally 
essential objectives. 

It seems that the only 
danger presented by the 
ents of the amendments, if it 
can be called danger, is the pos- 
sibility that at some indefinite 
time in the future che Senate 
may be asked to consider giving 
its advice and consent to ratifi- 
cation of a treaty or treaties on 
freedom of information, on hu- 
man rights, and on an interna- 
tional criminal court. How im- 
mediate, let alone real, is this 
“danger” may be estimated from 
the facts that the freedom of 
information conventions were 
never fully completed and have 
already been laid aside by the 

United Nations, with the United 
States announcing that it would 
not support them because 
certain objectionable provisions; 
that the covenants on human 
rights have been the subject of 
work in the United Nations since 
1947, are still in draft, and are 
years away from completion; 
ind that the proposa! for 
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U.S. District Court 
Trial Calendar 
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JERSEY 

Pre-Trial Conferences have already been held 
in the actions liste “ 

At the time j these actions 
will be called for fixing trial 
dates. The call e Richa 
Hartshorne S. Court 
House (Po Newark, N.J 
C-11564 C-38-52 

c 02-52 
ternational criminal court has 
been the subject of preliminary 
study by a United Nations com- 
mittee that has only | 
produced a first draft, dealing 
with the suggested composition 
of such a court and not with) 


the essentials re 
tion, which draft 
commented upon by 
ments or any of the 
the United Nations. 

The people of the 
properly concerned 
means to protect and 
human freedoms, and 
try ought not flinch at 
gation to aid and par 
endeavors. It is too early 
argue the merits or demerits 
the particular proposals for 
these goals, which 
yet to emerge in definite 
form. Such proposals, when de- 
finitely made, can either be 
cepted on the merits by the peo- 
ple of this country acting 
through the President and Sen- 
ate, or rejected by them if found 
objectionable. But there is 
valid reason to amend 
stitution as to prevent 
President 
considering international solu- 
tions to what are regarded by 
most nations of the world as in- 
ternational problems of 
and importance. 

The premature and vague ob- 
jections which have been ad- 
vanced would not justify even 
apparently innocuous amend- 
ments as to Constitution. They 
certainly do not justify the ser- 
ious restrictions and impedi- 
ments to the effective conduct of 
foreign relations which would re- 
from the present proposals. 
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